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35 U.S.C. § 161 - Plant Patents

+ Patents to plants which are stable and reproduced by asexual
reproduction, and not a potato or other edible tuber reproduced
plant, are provided for by Title 35 United States Code, Section 161
which states:

— Whoever invents or discovers and asexually reproduces any distinct and
new variety of plant, including cultivated sports, mutants, hybrids, and
newly found seedlings, other than a tuber propagated plant or a plant
found in an uncultivated state, may obtain a patent therefor, subject to
the conditions and requirements of title. (Amended September 3, 1954,
68 Stat. 1190).

— The provisions of this title relating to patents for inventions shall apply to
patents for plants, except as otherwise provided.

What is a Plant Patent?

» A government granted exclusive
property right.

« 20 years from the date of filing the
application.

 Limited to distinct and new plant
varieties invented or discovered and
asexually reproduced, other than a tuber
propagated plants or plants found in an
uncultivated state.

What is a Plant under § 161?

 This protection is limited to a plant in its
ordinary meaning:

D %

— A living plant organism which expresses a set
of characteristics determined by its single,
genetic makeup or genotype, which can be
duplicated through asexual reproduction, but
which can not otherwise be "made" or

"manufactured.”

— Sports, mutants, hybrids, and transformed
plants are comprehended.

— Algae and macro fungi are regarded as
plants, but bacteria are not.
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Asexual Reproduction

» Asexual reproduction is the propagation
of a plant to multiply the plant without
the use of seeds to assure an exact genetic |w =
copy of the plant being reproduced. )

« Any known method of asexual

reproduction which renders a true genetic
copy of the plant may be employed.

» The purpose of asexual reproduction is to
establish the stability of the plant.

Asexual Reproduction

» Acceptable modes of asexual reproduction
would include, but may not be limited to:
— Rooting Cuttings
— Runners
— Grafting and Budding
— Bulbs

What Rights are Conveyed?

» Grant of a patent for a plant precludes other<
from asexually reproducing, using, offerin
for sale, selling, or importing the patente
plant.

+ A plant patent is regarded as limited to one
plant, or genome.

» A sport or mutant of a patented plant
would not be considered to be of the same
genotype, would not be covered by the plant
Eatent to the parent plant, and would, itself,
e separately patentable, subject to meeting
the requirements of patentability.
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Who can file?

(o g mensmena | o OQnly the person who bred
— or discovered the new
. | variety may identify as the
N Inventor, and said Inventor
e must sign a Declaration to
Se——— this effect.

e * More than one person can

be a named inventor.

When to File?

« Must file within one year of the date
on which you first made your variety REE
available to the public anywhere in
the world or within one year of
priority date if applicable (e.g., a
foreign-filed PVP right).

Plant Patentability Requirements

» To be patentable, the applicant must show:

— That the plant was invented or discovered and, if discovered,
that the discovery was made in a cultivated area.

— That the plant is not a plant which is excluded by statute,
where the part of the plant used for asexual reproduction is
not a tuber food part, as with potato or Jerusalem artichoke.

— That the person or persons filing the application are those
who actually invented the claimed plant; i.e., discovered or
developed and identified or isolated the plant, and asexually
reproduced the plant.
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Plant Patentability Requirements

» To be patentable, it would also be required:

— That the plant has not been patented, described in a printed
publication , in public use, on sale, or otherwise available to the
public before the effective filing date of the claimed invention.

— Exceptions may be made for disclosures made one year or less prior
to the effective filing date on certain conditions.

— That the plant be shown to differ from known, related plants by at
least one distinguishing characteristic, which is more than a
difference caused by growing conditions or fertility levels, etc.

— The invention would not have been obvious to one skilled in the art
at the time of filing by applicant.

CONTENT AND ARRANGEMENT

Plant Patent Application Elements

All should appear in the following order:

(1) Plant application transmittal form

(2) Fee transmittal form

(3) Application data sheet (see 37 CFR § 1.76)

(4) Specification

(5) Drawings (in duplicate)

(6) The inventor’s oath or declaration (37 CFR § 1.162)
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