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Plant Variety Protection Certificates

PVPO: Plant Variety Protection Office (U.S.
Department of Agriculture - USDA)

Small number of PVP Examiners
Formal procedure, informal communications

Informal communications

sincerely,

Leigh

Leigh Wiltison-Combs
Associate Plant Vagiery Examiner

USDA, AMS, S&T, Plaut Vanety Protection Office
1400 Independence Avenme, 5.3V

Room 4512-South Building, Mail Stop 0274
Washington, D.C. 20250-0002

Main Office Telephone: 202-260-8983
Mun Fax Nunber: 202-260.8076

Desk Telephone: 202.720.1124

Fanail: Leigh. Wiltison@ams.usda.zov
Website: httpy://amus/sites/prepo/defanlt.aspx

“Itis only the farmer who faithfully plants seeds in the Spring, who reaps
a harvest in the Autumn. — B.C. Forbes
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PVP application: forms and exhibits

19. CHECK APPROPRIATE BOX FOR EACH ATTACHMENT SUBMITTED
(Follow instructions on reverse)

a. O ExhibitA. Qrigin and Breeding History of the Varisty

b. [0 ExhibitB. Statement of Distinctness

¢. [ Exhibit C. Objective Description of Variety

d. [0 ExhibitD. Additional Description of the Variety (Optional)
e. [ Exhibit E. Statement of the Basis of the Owner's Ownership
f. [0 ExhibitF. Declaration Regarding Deposit

PVP application: submit seed sample

National Center for Genetic Resources Preservation
PVP Sample Submission Protocols

FVE Seed Voucher Sample Submmission Protocols
& cornplete listing of the rules and regulations associated with deposit of PVP woucher specimens can be

found in Section 97.7 of the PVP Act Regulations and Rules of Practice. A pdf copy of the PVP Act and
Fegulations can be downloaded from the PVP website: www ams. usda. gov/pvpo.
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Examination process: re-submit exhibits

UNITED STATES AGRICULTURAL SCIEHCE AND PLANT VARIETY PROTECTION OFFICE
DEPARTMENT oF MARKETING TECHNOLOEY MAL BLDE., BOGM 280
ASMICULTURE sERVICE PROORAM 10301 BALTIMORE AVENUE

BELTSVILLE. MARYLAMD IUT08-3387
TELEPHONE: 301-504-5518
FACSIMILE: 3015045291

Nicolas E Seckel

Westerman, Hatton, Daniels & Adrian, LLP
1230 Connecticut Avenue, NW Suite 700
Washington, DC 20036

Dear Esq Seckel:

sobject @ppicaion No (D

Exhibit B - Starement of Distinctness

Y our \'uﬁmlswn supportmg your claumn of distnctness are not considered v uh_

We suggest that you provide the Enghsh translation of Lhr-upphculwu mcluding the DUS tals

Re-submit seed sample

From: ams usda gov>
Sent;

To:
Ce:

Subject:

Good afternoon Mr. Seckel.

SUBJECT: Requast for Sead Replacemant for:

Section 52{4) and 83(c) of the Plant Variety Protection Act and §97.104(b) and (¢) of the Regulations
requires the replacement of a viable basic seed sample.

. Therefore, a new

Your seed sample for the subject variety was found to be low in gern
seed sample Is requested. There Is a new fe
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Wishes, wishes...
more international forms

UPQV

International Unien for the Pratection of New Varieties of Plants

PRESS RELEASE

UPOV Press Release 108

January 18, 2017

Launch of UPOV Electronic Application Form (EAF)

The International Union for the Protection of New Varieties of Plants (UPOV) is pleased to anncunce
the launch of the Electronic Application Form (EAF),

What are the features of the EAF?

= An online plant breeders’ rights (PBR) application tool that can be used to provide
application data to all participating PVP Offices in the required format (hard copy, e-mail,
system to system :ammum(:atlun]

# Application forms can be displayed in a range of languages (note: answers must be provided
in an acceptable language for the PVP Office)

# Information can be ally re-used in subsequent application data

Source: http://www.upov.int/edocs/pressdocs/en/upov_pr_108.pdf

Questions, questions...
Seed marketing: certified or not certified?

20. DOES THE OWNER SPECIFY THAT SEED OF THIS VARIETY BE SOLD ONLY AS A CLASS
OF CERTIFIED SEED? (See Section 83(a) of the Plant Variety Protection Act)

& ves (If "yes", answer items 21 and 22 below)
O  NO(If "ne", go toitem 23}
0 UNDECIDED
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Procedures: follow the rules!

USDA
=EE

e Plant Variety

e Protection Act and

- Regulations and
Rules of Practice

§97.20 Abandonment for failure to respond within the time limit.

(a) Exceptas otherwise provided in section 97,104, if an applicant fails to advance actively his or her
application wit |1f1cr the date when the last request for action was mailed to the applicant by the
Office, or within such longer time as may be fixed by the Commissioner, the application shall be deemed
abandoned. The application fee in such cases will not be refunded.

Procedure: but rules can be waived...
sometimes

RESPONSE TO LETTER DATED {2012

A s s R v wass s s nay

Plant Variety Protection Office Date- {2016
USDA, AMS, $&T. Plant Variety Protection Office o
1400 Independence Avemue, 8. W.

Room 4512-South Building, Mail Stop 0274

Washington, D.C. 20250-0002

Good morning Nicolas.

The Commissioner, Dr. Paul Zankowski, and Deputy Commissioner, Jeff Haynes, reviewed your request for revival of
application| The decision was made to revive the
application|
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Conclusion on PVP Certificates

A zpplication lee of 4,382 musl be paid wilh Lhe
application. This can be paid by credit card or check
drawn an a U.5. Bank made payatle to " lrezsurer of
the Urnited Srates”

Toazte vou Lor v isrer=aLio b Planl Saciely Frobeioon #rograr
Z weel,

Figh

TEDA, AME, 557 Flarn “ariery Frotecior Office
LA _ndepr e e Srenie B WY

Bty 401 -3y Boaileir gy, Mail Slop 0204
Shavaingtcr, DOZ 202530008

Liair. Tffice Teleplons 202.260.3983

TTair Fas Mhraer: 203 RTE

Tieck Talapaone 205 720 7140

Erazil:

Wyibaile

Digression:
(in)formalism at other U.S. agencies

From: Alcohol Labelng & Formulations Div

=Alcohol Labeling&FormulationsDivi@tth govs
Sent:
Ta: el, Nicolas

Mr. Seckel,
Please see response to your second email regarding this inquiry.

Thank you,
Technical Information Center
ALFD/TTB/ tvim
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Plant Patents

USPTO: U.S. Patent and Trademark Office
(U.S. Department of Commerce)

Small number of USPTO Plant Examiners

Formal procedure, relatively formal
communications

Easier substantive rules

Examples: fruit trees

oo United States Plant Patent o puient N US PP25.633 P3
Maillard ed al, 45, Dade of Patent: Jun, 23,2015

(541 NECTARINE TREE NAMEN *NECTARBINGO® ot OL

- - , ARTIT S8 el
(300 Latin Nane: Pruazas persies var, waapersion (L) . | :
Al B2Us UL
Varkels] Denominaion:  NEC LABINGO L - I ——— | X L}
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Examples: flowers

az United States Plant Patent Patent No.: US PI'24,974 P3

Sonada 42y Date of Patent: (et 21, X014
) MANDE R A LONTI L ANT NAME DY DRI T A A
“SGLIGHTREDY AR SN 3O )
(373 LS.
(50} Latm Mo Miendzvrile fiial LB e PIRAZR
Varieral Der wicetion: Slightred? (38 Fleld of Classliicativn Sonreh
LSFU

171 Appleant: Notlo Somada. Kagoshioia 1.y
) e o applicatien file for somplen acesca blamory,

17

Examples: mushrooms

LS Palewi  Sepe 0h 33 Shorduls  Pland 12328

FIG. 8
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Examples: not tubers

om United States Plant Patent v Paew Noi TS PP20,666 P2

Malom Taie of Patenn: Tan, 19 2000

1241 VPRI PFLATC PLANT SAMEID ALAHON LS F— 25

AT " el of Chsslibe E R

(500 Leoan Mo dmaneuo faiun () Low PHa2SG
Vicivil Banaminetrn Mahon Yam Seeppliztion Fladar e siete seaeh histay

W1 Jgwicies Johin A Makes 510 Taird 51, Cheeim, - o — A ene H P s
LR

ADETHACT

LR) Mulivg Sebed bwy disclaimes, db e o e
el il ljn il 3t

LR p—
R b Vi vivk,
“he sl N e S

I s e,
e aperir s
il by g sl -
whzn CoCkS S PREEL TOIST and ol SILEEY OF TLIOTS (L.
P cnag) The plant 16 e datpaishied by e less
Far an gl B aweelprat, they e seves 17 iled.

[ TR
Anal. Has 129212507

3

It €1
AR Se AI06ATY i Dhawlay Shets

19

Example: artichokes

nz United States Plant Patent 1o Patent No.: LS PP21,700 P2

Jordan (45 Date of Palent: Feb. §, 2011
[34) ARVMCHOKE PLANT ‘BLY (3] Field of Classitication Scarch Pl a25%
(507 LatinName:  Cpman scolymuss L. Bee applicalion file for eoplete seach Listery,

Varictal Donemination:  B13 (36 References Cived

187 Trvor, Stephen Tordan, Lonpos, CA (15 L5 PATENT DOCUMENTS

20
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Procedure: formal communications

AITLICATER R

| e

|;\ AR KN RE | LT T

[ EAME

PR AN TR

Ay g LIy wesrning e communivation or surlivr conrmuisations e e exanner sluuld by
direeted 10 Annctc H, Para whose relephons mumber is (3717 272-0082, Ihe examiner con normoally be reacled
Monday theoweh Tlursday froo 5:30 a0 to 400 poi

liew all other costomzr snppoit, please call the P IO Call Center {LICCT at $U0-7 607400

LAonete 11 Paiaf
Privary |-=armincr

21

Procedure: formal examination

Cliv s provisiomlly rejected vades 35 USC 1000007 i il vespouse 1 il Regui e o
Lifozkationd bused pow apulblic s, sale e other pobac aveilabiley of the chinsal iwveotmn, Upcy Phao Pl

Vaviery Tiatab s N - | tha- ¢ (. - ) S - opplicstion in the
Faropens Comuoniy waes published io T 0 13, ol the

1ol o e Lt apylieativ

AMENDMENT UNDER 37 C.FR. §l.111

Commissioner for Palents [ ]
PO Box 1430
Alsandiia, VA 2231 3-1450

This sahmission isin respansz to the Of=ice Aerion dated (D

Amcadmeo i .

i ol page 2

22
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Conclusion on plant patents:
more familiar bundle of rights?

Fed. Circ. Affirms Validity Of USDA Grape
Patents

By Ryan Davis

Law 360, New York (January 9, 2013, 4:23 PM EST) -- The Federal Circuit ruled Friday that
two U.S. Department of Agriculture plant patents covering varieties of grapes are not
invalid, rejecting arguments by three grape growers that the plants were in public use
more than a year before the patents were filed.

Delano Farms v. Califomia Table Grape
Commission (Fed. Cir. 2015)

1, & Lenns Lok

23

Utility patents

USPTO: U.S. Patent and Trademark Office
Plant-based invention can be sufficiently
described

o section 112 of U.S. patent laws

Markedly different from a product of nature

o section 101 of U.S. patent laws, judicial exception

No variety exclusion
o Contrast with European_patent laws

arhetm sl 4T [41]
Exzptiane to patentasl

24
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Example

.2 United States Patent i10; Patent No.: US 9,005,554 B2

Tewis el g, i45: Drale ul Patent; Auy, 4, 2015

CORZIGN PATENT DOCUMERTS

R MR 11
(771 A=pliear i Blorech Instinme TTO Wil DITUTRE PUST WOATIONS
Willige, Ca (TR

(37 ABSTRACT

‘The invention provides compositions and methads for the
breeding, production, processing and use of specialty can-
mhis.

16 Claims, 19 Drawing Sheets

25

enlion claimed is:
LA hybrid camabns planTyor un asexual elone ol suid
hybrid cannabis plant, orz plant part. ssue, or coll thereol,
which produces a Temale influrescense, said inflorescenue
comprising:

aya B, /8, genowype:;

b a terpene prolile in which myreene 15 not the dominant

lerpene:
o) s terpens ofl content greater than aboul 1.0% by weight:
and

dy a OB content greater than 3%
wherein the lerpene pralile is Jelined as wepinolene, alpha
phelladrene, beta ocimene, carcen. limoncne, gamma ter-
pinene, alpha pinene, alpha lerpinene. bety pinene, lenchol.
camphene, alpha rerpinesl, alpha humulene, beta carvophyl-
lene, linalool, cary oxide. and myreene. and wherein the
ferpens cil content is determined by the additive content of
the terpenes in the terpene profile; and whersin the terpene
contents aud CT coment are measured by #as chromatog-
raphy-flame ionization detection (GC-FTT) and calenlated,
based on dry weight of the inflerescence: wherein a represen-
fative sample of seed producing said plants hag been depas-
itedunder NCIMB Nos. 42245, 42247, 42248, 42245 42230,
and 42254,

26
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Questions, comments?

Nicolas E. Seckel
(1) 202-822-1100
nseckel@whda.com

This presentation is not legal advice
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